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DECI SI ON AND ORDER

This proceeding involves clains for workers’ conpensation
benefits under the Longshore and Harbor Wrkers’ Conpensation
Act, as anended, 33 U. S.C. 8 901 (the Act).

Fol | owi ng proper notice to all parties, a formal hearing
was hel d on August 29, 2000 at Seattle, Washington. Exhibits
of the parties were admtted in evidence pursuant to 20 C.F.R
§ 702.338, and the parties were afforded the opportunity to
present testinonial evidence and to file post-hearing briefs.

The findings of fact and conclusions of law set forth in
this decision are based on ny analysis of the entire record.
Each exhibit and argunent of the parties, although perhaps not
specifically nentioned, has been carefully reviewed and
t houghtfully considered. References to ALJX, DX, CX and EX
pertain to exhibits of the adm nistrative |aw judge, Director,
cl ai mant and enpl oyer/carrier, respectively. The transcript
of the Novenmber 16, 1999 hearing is cited as “Tr.” and by page
nunmber .

| SSUES

1. Whether Eddie Shaw is entitled to tenporary total
di sability conpensation under Section 8(b) of the Act for his
| oss of wages between March 23, 1988 and April 21, 1988 rel at-
ing to stress;

2. \Whether claimant is entitled to tenporary total
di sability conpensation under Section 8(b) of the Act for his
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| oss of wages between May 5, 1993 and October 1, 1993 because
of his heart attack;

3. \Whether M. Shaw is entitled to continuing permanent
total disability conpensati on under Section 8(a) of the Act
begi nning on March 6, 1999 due to his kidney disease;

4. Whet her the three clains involved in this case were
timely filed; and,

5. Vhether the claimant is entitled to nedical benefits
under Section 7 of the Act.

FI NDI NGS OF FACT
Backgr ound

Cl ai mant, Eddie Shaw, is 54 years of age. He graduated
from hi gh school and received some vocational training in
refrigeration. Claimnt also has sonme coll ege education. (EX
3).

M . Shaw began working for Sea-Land Services, Inc. (Sea-
Land) in Oakland, California in 1977. (EX 3). He worked for
about 3-1/2 years as an apprentice-welder, then left that job
in 1981. (Tr. 68; EX 3). Claimnt apparently was rehired by
Sea-Land in Oakland for a short time, then was laid off work.

I n 1985, he transferred to Sea-Land s containerized shipping
| ocation in Tacoma, Washi ngton, where he worked in maintenance
until 1999. (Tr. 67-68; EX 3).

Three clainms for conpensation under the Act were filed by
M . Shaw whil e he was enpl oyed at Sea-Land. Chronol ogically,
the first involves |loss of work due to stress in 1988. The
second claimrelates to a heart attack suffered by M. Shaw in
1993. The remaining claimis for the | ongshoreman’s ki dney
di sorder. These clains are the subject of this proceeding.

Stress Claim (OANCP No. 14-129483)

M . Shaw was absent from work at Sea-Land from March 23,
1988 to April 21, 1988. (EX 1, p. 1). The claimant testified
before me that he m ssed work in 1988 because he was under
stress due to harassment at Sea-Land. He stated his equi pnent
or tools were being stolen and that he believed he was being
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harassed essentially for racial reasons. He admtted, how
ever, that he requested the tinme off for personal reasons,
expl ai ning that he did not believe he could reveal the actual
reasons to nmanagenent. (Tr. 68-71).

The claimant also testified that he started to see a
psychol ogi st because of the stressful situation. (Tr. 70).
However, the only nmedical evidence in the record regarding
this matter is a note of Dr. A Wight of Goup Health Cooper-
ative of Puget Sound. This physician noted that M. Shaw
visited himon March 22, 1988, on the first day of a | eave of
absence from work due to stress, essentially because he needed
medi cal verification. Dr. Wight noted that he did not exam
ine the claimnt other than to take his blood pressure, which
was el evated. He noted “stress, probable work related.” (CX
D2; DX A, F).

M. Shaw filed a Notice of Enployee's Injury (FormLS-
201) on March 22, 1988, on which he alleged the |oss of work
was related to nental injury related to work stress that he
suffered between May 28, 1987 and March 22, 1988. (EX 1, p.
6). Sea-Land filed a Notice of Controversion of Right to
Conmpensation (Form LS-207) on April 23, 1988, in which it was
expl ained that M. Shaw s condition did not arise out of his
enpl oynent as he was granted a | eave of absence on March 17,
1988 for personal problems. (EX 1, p. 5). In the Enployer’s
First Report of Injury or Occupational Injury (Form LS-202)
dated April 26, 1988, the enployer reported that it received
knowm edge of the injury on March 24, 1988 by a tel ephone cal
from Goup Health that M. Shaw had requested a | eave of
absence because he was having “personal problens at hone.
(EX 1, p. 4. M. Shaw filed his claimfor conpensation under
the Act (Form LS-203) on Decenber 4, 1998, although he al so
noted on the claimthat he first requested conpensation on
March 23, 1988. (EX 1, p. 1). The district director opened a
claimfile relating to OAMCP No. 14-129483 on Decenber 7, 1998.
(DX H). The district director referred this claimto the
Office of Adm nistrative Law Judges on March 8, 1999. (DX H).
Sea-Land filed another Enployer’s First Report of Injury (Form
LS-202) on March 19, 1999, in which the injury was again
descri bed as a 30-day request for |eave due to stress associ -
ated with personal problenms at home. (EX 1, p. 2).

Sea- Land did not pay M. Shaw any conpensation for the
wages he | ost between March 23, 1988 and April 21, 1988. M.
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Shaw s average weekly wage for purposes of this period of tine
was $884.61. (Tr. 9).

Heart Claim (OANCP No. 14-128603)

M. Shaw suffered a heart attack while working for Sea-
Land on May 5, 1993. Claimant testified that he was under
stress at work at the tinme because there was an “urgent need”’
to make sonme repairs on containers. (Tr. 73). He experienced
pain in his chest and arm and was unable to breathe. His
supervi sor, recognizing the claimnt had suffered a heart
attack, drove M. Shaw to the hospital. (Tr. 74). The ener-
gency room physician, Donald D. Fletcher, D.O, noted that M.
Shaw reported that he experienced chest pain while performng
sone heavy lifting of a refrigeration conpressor on the docks
for Sea-Land. The physician also listed the claimant’s risk
factors of coronary artery disease, including a 20 year his-
tory of cigarette snoking of one pack per day and 20 years of
hypertension. He also noted a history of polycystic kidneys
and hepatitis. The EKG was interpreted as show ng an acute
inferior wall nyocardial infarction. (CX Fl).

The exam ni ng physician during the claimnt’s hospital -
ization, WlliamLee, MD., pertinently reported that the
claimant had a history of hypertension for many years and al so
was di agnosed to have polycystic kidneys six nmonths prior to
the adm ssion. He noted the patient was given nitroglycerin
in the energency room because of chest tightness and pressure
and that an EKG was conducted. M. Shaw al so experienced a
few ot her episodes of chest pressure and tightness while in
t he hospital, which synmptons were relieved with nitroglycerin.
The cardi ac nonitor showed no arrhythm as or further EKG
changes. He remained stable in the cardiac unit for three
days and subsequently was transferred to another unit for
continued nonitoring. Various tests were conducted during
this adm ssion, including an el ectrocardiogram M. Shaw
underwent a thallium scan on May 10, 1993, which was inter-
preted as normal. He was discharged on May 11, 1993 with the
foll owi ng diagnoses: (1) acute interior myocardial infarction;
(2) hypertension; (3) left ventricular hypertrophy secondary
to hypertension; (4) polycystic kidneys, bilateral; (5) renal
i nsufficiency; and, (6) peptic ulcer disease by history. (CX
F1, F2, F3; DX B; EX 5).

Cl ai mrant was eval uated by a cardiol ogist, Dr. Tinmothy K
Chung, on July 8, 1993. The purpose of the evaluation rel ated
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to the claimant’s coronary artery di sease and angi na pectoris
follow ng his myocardial infarction on May 5, 1993. The
pertinent history noted that M. Shaw apparently had been very
heal thy until about five years prior to his heart attack when
he began to have a history of chest pain suggestive of angina.
The physician listed the information regarding the claimnt’s
hospitalization following his heart attack and reported he was
surprised that the patient did not receive diagnostic cardiac
cat herization or coronary angiogram (CX G2).

M. Shaw was again admtted to the hospital on July 27,
1993. The purpose of this adm ssion was for diagnostic car-
di ac catherization and coronary angi ography for eval uation of
the claimant’s unstable angina follow ng his nyocardial in-
farction. Pertinent other nmedical history included the pa-
tient’s chronic renal failure due to polycystic kidneys, which
Dr. Thomas Martin had previously evaluated. Dr. Martin also
supervi sed the renal managenent associated with the heart
catherization. Based on the test results, M. Shaw was ad-
vised to have angi opl asty for managenent of a single vessel
di sease, probably responsible for the post-nyocardial infarc-
tion and unstabl e angina. The recommendati on was accepted and
t he procedure was conpleted by Dr. Chung on July 28, 1993 with
successful opening of the vessel w thout conplications.
Foll owi ng the procedure, the patient had no angi na or other
conplications associated with the heart, but he had worsening
of his renal function due to the contrast agent used in the
heart catherization and for the angioplasty. His kidney
condition required hospitalization for several days but he was
finally discharged on August 1, 1993, when his test results
showed stable readings. (CX Gl).

The record al so contains Dr. Martin's July 27, 1993
assessnent of the claimant’s renal failure which was requested
by Dr. Chung. The physician pertinently noted that M. Shaw
was known to have ki dney di sease and had been evaluated in the
past for renal failure. Dr. Martin reported the patient had a
very strong history of |upus and that M. Shaw s nother was on
di al ysis secondary to lupus. He stated that he was follow ng
the patient’s possible renal failure status post the heart
catheri zation. H's assessnment was that M. Shaw i ndeed had
acute renal failure related to dye exposure for which Dr.
Martin prescribed fluids, nmedication and treatnment during the
hospitalization. (CX Hl).
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Dr. Martin reported to Dr. Lee on August 18, 1993 that he
had again exam ned M. Shaw for polycystic kidney di sease and
hypertension. He noted the history associated with the heart
cat herization, angioplasty and renal failure. Dr. Martin
reported that since the claimnt had been di scharged fromthe
hospital, he had no chest pressure and was undergoi ng a rehab
program The physician also noted that M. Shaw was to return
to work on the first of October. He advised that the patient
did well with the recent angioplasty and that he had started
M . Shaw on prescription nmedicine for hypertension for which
he would continue to monitor. (EX 11, p. 72).

The record al so contains a return to work certificate
fromDr. Chung dated October 5, 1993 in which he noted M.
Shaw s care since July 8, 1993 and that the patient was to
return to work on October 1, 1993 with no limtations. (EX
11, p. 73). The record also contains a nore conprehensive
report of Dr. Chung dated Novenber 5, 1998, as well as the
opi nions of Drs. Sabine von Preyss Friedman and Peter Mbhai,
relating to M. Shaw s heart problens. These reports are
| ater summarized in this decision. (EX 6, 13, 14).

M . Shaw i ndeed returned to work on October 1, 1993. He
filed his claimfor benefits pertaining to his | oss of wages
(Form LS-203) on July 28, 1998. (EX 2, p. 7). The district
director opened the claimfile relating to OAMCP No. 14-128603
on August 20, 1998. (DX H). Sea-Land filed its first report
of the injury (Form LS-202) on Septenber 18, 1998. (EX 2, p.
8. It filed notices of controversion (Forns LS-207) on
Oct ober 4, 1998 and October 13, 1998. (EX 2, pp. 9, 10). The
district director referred this claimto the Ofice of Adm n-
istrative Law Judges on February 17, 1999. (DX H).

Enpl oyer conceded that the applicable conpensation rate
for this injury is $721.14 per week. (Tr. 9). This conces-
sion obviously is based on the maxi num average weekly wage and
maxi mum conpensation rate as determ ned by the U S. Depart nment
of Labor for the tinme period October 1, 1992 through Septenber
30, 1993.

Ki dney Claim (OACP No. 14-130199)
M. Shaw s nedical conditions were nonitored beyond 1993.

Dr. Martin again exam ned the claimant in April of 1994 as a
followup for the polycystic kidney di sease and hypertension.
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The patient reported feeling well with no chest pain. He did
conplain of sonme insomia and stress because of his son, who
was under goi ng counseling. The exam nation and | aboratory
tests were unremarkable. The physician reported M. Shaw s
renal condition and hypertension were stable. (EX 6, p. 45).

In July of 1994, Dr. Martin again exanm ned M. Shaw
regardi ng his polycystic kidney di sease and hypertension.
Al t hough there is no other nedical evidence in the record
regarding this matter, Dr. Martin reported the claimant had
recently been stabbed three tinmes but did not suffer any
seri ous wounds. The patient reported there was sonme back
pai n, but the physician doubted that it was related to his
ki dney problem He also noted that Dr. Lee had reported an
el evated ceratinine reading, apparently related to dietary
non- conpl i ance, al cohol abuse, salt abuse and snoking. The
physi cian reported the | aboratory tests showed a substanti al
drop in the patient’s BUN and ceratini ne readi ngs, but he
noted that this could be due to bleeding after his wounds. He
arranged for a foll ow up exam nation of the claimnt for his
ki dney changes in the followng nonth. (EX 6, p. 46).

M. Shaw returned to Dr. Martin in September of 1994. He
again reported problenms with sleeping and difficulty in stop-
ping his cigarette snoking habit. The physical exam nation
was essentially unremarkabl e and the physician reported that
the |l ab tests showed slight inprovenment. He also reported M.
Shaw s renal function was stable and his blood pressure was
under control. (EX 6, p. 47).

Cl ai mnant was again exam ned by Dr. Martin in January of
1995. The patient stated that he had recently been in the
emer gency room because of back pain associated with sone
epigastric pain. M. Shaw also reported pain localized in the
right groin in the same area of his prior cardiac
cat herization. He also conplained of sone chest pressure with
little benefit fromnitroglycerin. The physical exam nation
and | aboratory tests were essentially unremarkabl e, but Dr.
Martin ordered x-rays of the claimant’s |unbosacral spine, as
wel | as an abdom nal and renal ultrasound to evaluate the
claimant’s back and right groin pain. (EX 6, p. 48).

M. Shaw returned to Dr. Martin approximtely tw weeks
| ater and reported that his right groin pain was better. He
al so stated that he had reduced his intake of al cohol because
the previous |aboratory work in the emergency room had sug-
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gested pancreatitis. Dr. Martin reported that after a physi-
cal exam nation the patient was noderately tender in the right
groin area, but that the | aboratory tests were essentially
normal , other than an abdom nal ultrasound which showed

pol ycystic kidneys with no abnormality in the pancreatic duct
or pancreas. The physician reported M. Shaw al so had a

| unbosacral spine series which showed m | d degenerative
changes of the |unbar spine.

Dr. Martin again exam ned the claimnt on March 8, 1995.
M. Shaw still conpl ai ned of some back pain, but that his
right groin pain had i nproved. The exani nation was essen-
tially unremarkabl e and the objective tests were essentially
normal, other than that an x-ray did show some m|d degenera-
tive changes of the |unmbar spine. The physician prescribed
sone nedi cation for gastroesophageal reflux disease. (EX 6,
p. 50).

M . Shaw again was exam ned by Dr. Martin in April of the
sane year. The patient reported that he was doing fairly well
ot her than sone conpl aints of chest heaviness with sharp pain.
Agai n, the physical exam nation and | aboratory results were

essentially normal. Dr. Martin reported that froma hyperten-
sion and pol ycystic kidney di sease standpoint, M. Shaw was
doing quite well. He did express sonme concern about the

heavi ness in the patient’s chest and again suggested that M.
Shaw take Zantac for this problem (EX 6, p. 51).

The cl ai mant was treated for gunshot wounds to his hands
at the energency roomof MiltiCare Medical Center on My 23,
1995. The exam ni ng physician recorded patient history of
angi opl asty, heart attack and significant hypertension, as
wel | as sone renal problenms associated with this hypertension.
Dr. WlliamJ. Crabb reported that someone shot at M. Shaw s
car striking himon the left thunb and the heel of the right
hand. X-rays reveal ed markedly bony abnormality in the thunb,
but no bony involvenent in the heel of the hand. Attenpts to
| ocate a hand surgeon to treat the problem proved unsuccessf ul
and Dr. Jeffrey L. Nacht assuned care for the patient. (EX 5,
pp. 43, 44).

Dr. Nacht also noted the claimant’s history of coronary
artery di sease, hypertension, chronic renal failure of a mld
degree and liver problens of a chronic nature. Hi s physical
exam nation of the claimant was unremarkabl e, other than the
trauma fromthe gunshot wounds was noted. He indicated the x-
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rays reveal ed a severe comm nuted fracture of the proximal
di stal flanges and destruction of the IP joint of the |eft

t hunb. The patient was taken to the operating room for
debri denent and formal eval uation of the wounds. (EX 5, pp.
41, 42).

The record al so contains evidence that M. Shaw received
sone psychol ogi cal counseling other than that discussed above
regardi ng 1988. Specifically, notes of a therapist, Mark
McNeil, MA., of Conprehensive Medical Health, document M.
Shaw s conpl aints of racismat work and the patient’s probl ens
with anger, depression and anxiety in February of 1996. This
resulted in a diagnosis of adjustnent disorder with m xed
anxi ety and depression. (CX E1). M. Shaw s enotional prob-
l ems continued into the following nonth with the clai mant
still conplaining of racismat work, as well as relationship
problenms with his girlfriend, for which Paxil was prescribed.
(EX 2, 3).

M. Shaw was hospitalized at Puget Sound Hospital on
Sept enber 24, 1996 for “chest pressure off and on lasting for
several mnutes, |ocalized over the precordial area.” Perti-
nent noted history was that claimant’s father died of heart
di sease at age 45 and that his nother died fromlupus at age
50. It also was noted that M. Shaw had one |iving brother
with | upus and one brother who died fromthat disease. Perti-
nent social history included heavy al cohol use for thirty
years, reduced to social drinking recently, and thirty years
of one pack of cigarettes per day which habit was recently
term nated. A physical exam nation and el ectrocardi ogram were
conducted and the patient was admtted to the special care
unit for telenmetry status to rule out myocardial infarction
The adm tting diagnosis was angi na syndronme, to rule out
myocardi al infarction; hyperkalem a; chronic renal failure
secondary to polycystic kidney disease; history of nyocardi al
infarction, status post angioplasty; history of peptic ulcer
di sease; and history of hypertension. (EX 7, pp. 57, 58).

Cl ai mnant was next exam ned by Dr. Martin on Novenber 18,
1996. The physician noted that M. Shaw conpl ai ned that he
becane ill several nonths prior to the exam nation due to
hyper kal em a, which had inproved. The claimnt also advised
t he physician that he had a full cardiac work-up with Dr.
Chung, including a negative thallium scan and negative tread-
mll stress test. M. Shaw reported sone edema in the left
| eg and that he had back pain and some nausea. The physician
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al so noted that the patient appeared to be “drinking a fair
ampunt and al so was snoking” at his |ast exam nation in Sep-
tenmber of 1995, but that M. Shaw stated he had stopped using
al cohol and quit snoking. The exami nation was essentially
unremar kabl e other than Dr. Martin increased the claimnt’s
prescription medication to better control the hypertension.
(EX 6, p. 52).

M. Shaw returned to Dr. Martin in January of 1997 and
i ndi cated that he was doing “fairly well except for episodes
of gout in his feet.” He also had some conplaints of cranps
in his hands and a recent upper respiratory infection. Again,
t he physical exam nation produced unremarkable results. Dr.
Martin prescribed some nedication for gout and the hand
cranps. (EX 6, p. 53).

Dr. Tinothy K. Chung submtted a |etter report dated
Novenmber 5, 1998 to claimant’s former counsel in response to
counsel’s letter in October of that year. |In answer to spe-
cific questions posed by the attorney, Dr. Chung initially
stated that he had first seen M. Shaw on July 8, 1993 on a
referral fromDr. Lee for the purpose of conducting a cardiol -
ogy evaluation. The evaluation suggested to the physician
that M. Shaw probably had the follow ng nedical problenms
regardi ng his cardi ovascul ar di sease: “[c]oronary artery
di sease with a history of nyocardial infarction on May 5, 1993

treated . . . by other physicians and chroni c hypertension
probably related to congenital polycystic kidney for which the
patient has been under the care of a nephrologist.” Dr. Chung

reported that since then M. Shaw had undergone cardi ac

cat herization and a coronary angiogramin July of 1993 which
reveal ed a hi gh-grade obstruction of 95% of the right coronary
artery and mnimal 20% stenosis of the left coronary artery.
Dr. Chung added that because of the claimnt’s significant

ki dney disease with kidney failure, he did not performa
ventricul ogramto avoid contrast injury to the kidney.
Angi opl asty of the high grade obstruction of the right coro-
nary was recomended on the follow ng day to prevent recur-
rence of the unstable angina and to mnim ze the risk of
addi ti onal myocardial infarction. This was perfornmed w thout
conplication and that the patient had been perform ng well.
Dr. Chung went on to state that M. Shaw had been foll owed by
himintermttently through June of 1998 with no recurrence of
angi na pectoris. He also reported that a thalliumtreadnil]|
test was performed w thout any angi na pectoris and with normal
functional aerobic exercise capacity. The results showed no
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recurrence of ischema. Dr. Chung did indicate that based on
the myocardial infarction in 1993, the patient needed to be
foll owed regardi ng his hypertension, kidney di sease and cor o-
nary artery disease. (EX 11, pp. 74-75).

Dr. Chung went on to al so respond that the patient’s
coronary artery disease is due to atherosclerosis, which n ght
be due to genetic factors, and should not have any direct
relationship to his enploynent duties with the enployer. The
physician did indicate that the claimant’s heavy lifting and
wor ki ng at a fast pace obviously could have been a precipitat-
ing event resulting in the myocardial infarction in 1993
because of the patient’s underlying coronary artery di sease.
(EX 11, p. 75).

Regardi ng a question about the inpact of the patient’s
ability to work due to coronary artery disease, Dr. Chung
responded that the clainmnt “has no nyocardial ischema wth
normal exercise functional ability and M. Shaw can still work
provided he is not allowed to |ift heavy weight nore than he
can handl e and should not allow himto do extrenely strenuous
exerci ses at a fast pace nore than what he can handle.” He
reiterated that the nost recent treadm || test showed 100%
function with no angina and no signs of ischema. (EX 11, p.
75) .

The physician answered in response to a fourth question
t hat he would not know the exact precipitating event | eading
to the May 5, 1993 cardi ac event because the clai mant was
under the care of another physician. Finally, regarding the
rel ati onship between the claimnt’s kidney condition and his
cardi ovascul ar condition, Dr. Chung answered “that they are
interrelated in that the polycystic kidney usually results in
hypertensi on and hypertension is a well known risk factor for
devel opi ng cardi ovascul ar di sease and events includi ng myocar-

dial infarction.” He added, however, that “the kidney disease
itself has no direct relationship to the cardiac event.” (EX
11, p. 76).

By |l etter dated Decenmber 10, 1998, Dr. Martin referred
M. Shaw to Dr. WIlliamH Marks for kidney transplant eval ua-
tion. He reported M. Shaw s history of chronic renal failure
secondary to adult polycystic kidney disease, but that the
claimant’s recent ceratinine was el evated, that the patient’s
course was conplicated by anem a and that M. Shaw was on ETO
therapy. He also related the claimant’s problens with hyper-
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tensi on and angi na which led to angi oplasty and that there was
a possible history of pancreatitis. He reported that the

cl ai mmnt was again snmoking, that he maintained a very active
work schedul e at the Port of Tacona and that he was ot herw se
doing well. He therefore requested an eval uation of the
patient for possible kidney transplant. (EX 10, p. 67).

The record contains a February 3, 1999 nephrol ogi st
consultation report fromDr. S. Smley Thakur of the Swedish
Medi cal Center, Organ Transpl ant Program Seattle, Washi ngton.
This report contains a conprehensive history of the patient,
as well as the results from a physical exam nation and | abora-
tory studies. The physician then listed ten nmedical issues
whi ch needed to be addressed at the medical conference regard-
ing the treatnment of the patient. (EX 10, pp. 68, 69).

On that same date, Dr. Lisa S. Florence, who is the
Assi stant Program Director of the Swedi sh Medical Center,
Organ Transpl ant Program advised Dr. Martin of the consulta-
tion of M. Shaw for renal transplantation. She related sone
hi story pertaining to the claimnt’s polycystic kidney di sease
and ot her medi cal problens, then noted that she had di scussed
with the patient some matters that needed to be resol ved
before they could proceed. Specifically, the physician indi-
cated they would require a recent cardi ac catherization for
cardi ac cl earance, that the patient stop snoking cigarettes,
and that M. Shaw be eval uated by either a col onoscopy or
barium enema to assess the degree of diverticulitis disease.
Her summari zed findings indicated that the patient had a good
under st andi ng of the basic transplant issues, but he was not
totally convinced that he would like to pursue transpl ant at
that time. She reported that M. Shaw understood that he was
cl ose to needi ng henodi al ysis and that he would |like to pursue
this before considering any pre-transplant tests. (EX 10, pp.
68, 69).

M. Shaw injured his back in lifting at work on February

16, 1999 and was treated at the Port Clinic, Franciscan Health
System Tacomm, Washington. Acute |unmbar sprain was di agnosed
and medi ci ne, including Naprosyn, was prescribed. (EX 4, p.
28). He was again exam ned |later that nonth and was reported
to be “doing better” but not ready for full-time work. The
physi cian, K. T. Harnmon, M D., diagnosed cervical and | unbar
strains and chronic renal failure/polycystic kidney. (EX 4,

p. 29).
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Dr. Harnmon exam ned M. Shaw again on March 5, 1999. The
patient reported sonme disconfort in his neck and | ow back, but
that he could do light work. Other previous nedical problens
were rai sed by M. Shaw and the physician apparently di scussed
these matters to sone extent. Dr. Harnon di agnosed slightly
i nproved cervical strain, lunbar strain, chronic renal failure
with polycystic kidney di sease and hypertensi on secondary to
chronic renal failure. (EX 4, pp. 30, 31).

Dr. Martin indicated in a report dated August 1, 2000
that he had been following M. Shaw for end stage renal dis-
ease, secondary to adult polycystic kidney di sease. He re-
| ated that the claimnt had been on dialysis for approximtely
1-1/2 years with treatments of three tinmes a week for four
hours. Dr. Martin also reported that the patient has known
significant coronary artery disease, intermttent chest pains
and shortness of breath. He reported that the patient is
frequently fatigued after dialysis and on the follow ng day.
Addi tional conditions affecting the patient were reported to
i nclude anenmi a and hypertension. Dr. Martin opined that the
claimant is totally disabled and unable to do any work. (CX
L2).

Dr. Sabine von Preyss Friednman reviewed the claimnt’s
medi cal records dating back to March 15, 1988 and rendered a
report on August 15, 2000 pursuant to the request of em
pl oyer’s counsel. After detailing the claimnt’s nedical
hi story, nmost of which is summarized above, the physician
rendered the followi ng internal nedicine diagnostic inpres-
sions: hypertension; coronary artery di sease status post
myocardi al infarction and successful angioplasty; renal insuf-
ficiency, currently apparently on dialysis, secondary to
pol ycystic di sease; alcoholism cigarette snoker of one-half
pack per day for 36 years; history of stab and gunshot wounds;
ruptured Baker cyst, Decenber 1996; history of gout; anem a,
secondary to chronic renal insufficiency and iron deficiency
anem a; and, hepatitis B and hepatitis C, positive. He spe-
cifically indicated that the claimnt’s hypertension “on a
nore probable than not basis” is due to polycystic disease and
strong famly history and not due to stress. He also attrib-
uted the claimant’s coronary artery disease to strong fam|ly
hi story, hypertension and snoking, also on a nore probable
t han not basis. He added that the renal insufficiency was due
to polycystic kidney which is inherited and not due to any
enpl oynent. The physician concluded that none of M. Shaw s
di agnoses was related to his occupation with the enpl oyer and
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again reiterated his opinions regarding the cause of the
claimant’s hypertension, renal disease and coronary artery
di sease. (EX 13, pp. 93, 96).

Dr. Peter Mhai also reviewed the nedical record pertain-
ing to M. Shaw dating back to March 18, 1988. In fact, the
evi dence reviewed by this physician is nore conprehensive than
the evidence set forth in this record in that the physician
notes that on April 16, 1999, an operative note from St.
Joseph Hospital contains post-operative diagnosis of chronic
renal failure which required dialysis for the patient. Dr.
Mohai testified by deposition regarding his review of the
medi cal evidence on Cctober 3, 2000. After discussing sonme of
his qualifications, which pertinently includes board-certifi-
cation in internal nedicine and rheumatol ogy, Dr. Mohai testi-
fied that he has a nulti-speciality clinic which occasionally
i nvol ves the care and treatnent of people with coronary artery
di sease and ki dney disease. Based on his review of the claim
ant’s nmedical records, he listed the diagnoses of M. Shaw s
conditions, which pertinently include a history of polycystic
ki dney di sease with chronic and progressive renal failure,
hypertensi on and coronary artery di sease. Dr. Mhai testified
that the claimant’s polycystic kidney disease is an inherited
form of kidney disease which “often times nmanifests in mddle
life and tends to be progressive with a high percentage of
t hose patients going on to full-blown kidney failure.” He
added that this condition is not related to M. Shaw s forner
enpl oynment at Sea-Land because “the condition is an inherited
di sease and a chronic and progressive di sease that’s independ-
ent of external influences.” Regarding M. Shaw s heart
condition, the physician noted that the claimnt had a history
of coronary artery disease with cardi ac procedures and that he
has an enl arged heart which is believed to be related to
| ongst andi ng hypertensive cardi ovascul ar di sease. The physi -
cian testified that this condition also is not related to M.
Shaw s empl oynent at Sea-Land because of the underlying pre-

di sposing factors of hypertension and heart disease. Dr.

Mohai also testified that the kidney disease is unlikely to be
i nfluenced on a significant basis by external factors such as
stress. He opined that M. Shaw s stress and hypertension is
in no way related to his enploynent. He did add that the
claimant’s past cardi ac catherization in 1993 may have con-
tributed to his kidney failure and that M. Shaw s use of
Naprosyn had a potential of some additive effect because it is
contraindicated in matters involving kidney failure. He
stated that he did not know to what degree these factors could
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have contributed to his kidney di sease and that he coul d not

di sagree with the opinions of the treating physicians that the
clai mant had recovered fromthe ill effects of the
catherization and the treatnment for his kidney disease. (EX
14) .

M. Shaw apparently term nated his enploynment with Sea-

Land on March 6, 1999. (Tr. 84, 88). The record contains no
evi dence as to amount of wages the clai mant was earning either
at the time he term nated his enploynent with Sea-Land or in
the 52 weeks preceding his term nation. The district director
opened the case file relating to OACP No. 14-130199 on January
8, 1999 and the matter was referred to the Office of Adm nis-
trative Law Judges on March 1, 2000. (DX H).

Lay Evi dence

The record contains M. Shaw s conplaints of work-rel ated
stress due to the pace at work (Tr. 73) and racism at Sea-
Land. Regarding racism he conplained that he was under
stress fromthe beginning of his work in 1987 at Sea-Land’s
Tacoma | ocation and that it was manifested through such things
as the theft of tools and equi pment, inequitable work assign-
ments and essentially inadequate help or supervision by co-
wor kers. (Tr. 69, 80, 81, 82, 84). He even alleged that the
shooting incident in 1995 was work-related. (Tr. 90, 95).

Four witnesses were called to testify by M. Shaw to
confirmhis allegations. This testinony establishes that at
times the work pace at Sea-Land is of an “urgent need” in that
sone of the | oading and repair work nmust be done at a faster
pace. (Tr. 17, 52, 59). Sonme of these workers also confirnmed
specific actions that took place at Sea-Land which they be-
lieve to be racially notivated or discrimnatory, but none of
t hese acts was specifically related to M. Shaw. (Tr. 21, 22,
48-49, 62, 63).

The record al so docunents personal problens which M.
Shaw endured whil e working for Sea-Land at Tacoma. He appar-
ently had a problemrelating to child support in 1988 and he
was stabbed by a woman in 1997. (Tr. 93-97). He also had
relationship/ enotional problens relating to his girlfriend
and his son. (Tr.

110-111; EX 2, 3).
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CONCLUSI ONS OF LAW

M . Shaw seeks various forns of relief for the three
claims involved in this proceeding. He initially requests
$2,358.96 for the wages he lost fromhis 30-day | eave of
absence in 1988 because of stress. He also seeks $15, 156. 54
for wages he lost as a result of his heart attack from May
1993 until October of that year. Hi's final claimfor conpen-
sation is for total permanent disability, apparently due to
hi s kidney di sease, in an anount to be determ ned by ne. His
prayer for relief regarding his medical expenses is threefold.
He requests $5,000 for the repaynent of costs for nedicine,
$10, 000 for the repaynent of costs of nedical insurance for 1-
1/2 years and $13,000 for doctors’ visits between 1993 and the
present. He had previously sought a significant anpunt for
pain and suffering, but has apparently w thdrawn that request
for relief after being advised that the Longshore and Harbor
Wor kers’ Conpensation Act only provides for conpensation for
| ost wages and reasonabl e medi cal expenses associated with
wor k-rel ated injuries.

There are sonme general |egal principles or concepts
associated with the Act which should be di scussed before
addressing the specific clains involved in this case. To
prevail, a claimant nust initially prove that he has suffered
an injury which falls within the jurisdiction of the Act. An
“injury” is defined in Section 2(2) of the Act in pertinent
part as an “accidental injury . . . arising out of and in the
course of enploynent.” 33 U.S.C. § 902(2). For purposes of
this case, M. Shaw nust initially establish a prima facie
case that he suffered injuries. To do so, he nust prove that
injuries occurred and that working conditions existed.
Kelaita v. Triple Machi ne Shop, 13 BRBS 326, 333-334 (1981);
see also Cairns v. Matson Terminals, Inc., 21 BRBS 252 (1988).

If a prima facie case of injury is established, the
claimant is aided by the Section 20(a) presunption that the
“injury arose out of and in the course of enploynent.”

Kel aita, supra. at 329-331; see al so Wheatley v. Adler, 407
F.2d 307, 312 (D.C. Cir. 1968). The claimant may satisfy a
prima facie case under Section 20(a) by proving the existence
of an injury or harm and that a work-rel ated acci dent occurred
or that working conditions existed which could have caused or
aggravated the harm The Suprenme Court has held that a prim
facie case for conpensation nust at |east allege an injury



-18-

that arose in the course of enploynent, as well as out of

enpl oyment. U.S. Indus./Fed. Sheet Metal, Inc. v. Director,

O fice of Workers’ Conpensation Programs, U S. Dep’'t. of

Labor, 455 U. S. 605, 615, 14 BRBS 631, 633 (CRT) (1982), rev'g
Riley v. U S. Indus./Fed Sheet Metal, Inc., 627 F.2d 455 (D.C.
Cir. 1980). Mbreover, “the nere existence of a physical
inpairment is plainly insufficient to shift the burden of
proof to the enployer.” Id.

Once a prima facie case is established, the burden then
shifts to the enployer to produce “substantial evidence to

rebut the work-rel atedness of the injury.” Vol pe v. Northeast
Marine Termnals, Inc., 671 F.2d 697, 700 (2™ Cir. 1982),
citing Del Velcchio v. Bowers, 296 U S. 280, 285 (1935). In
this context, “substantial evidence” has been held to be

“specific and conprehensive evidence sufficient to sever the
potential connection between the injury and the enploynent.”
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075, 1083 (D.C.

Cir. 1976), cert. denied, 429 U S. 820 (1976). To establish
rebuttal of the Section 20(a) presunption, the enployer is not
required to prove another agency of the causation. See

St evens v. Todd Pacific Shipyards, 14 BRBS 626 (1982), aff’d
mem, 722 F.2d 747 (9'M Cir. 1983), cert. denied, 467 U S. 1243
(1984). In fact, an opinion that no relationship exists

bet ween the claimant’s work and his disabling condition is
sufficient to rebut the Section 20(a) presunption. See Kier
v. Bethlehem Steel Corp., 16 BRBS 128 (1984). |If the presunp-
tion is rebutted, it no longer controls and the record as a
whol e nust be evaluated to determ ne the issue of causation
Hol mes v. Universal Maritinme Serv. Corp., 29 BRBS 18 (1995).

I n other words, all of the evidence nust be wei ghed rel evant
to the issue of causation. Sprague v. Director, OACP, 688
F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine Transport
Corp., 18 BRBS 259 (1986).

Assumi ng a cl ai mant establishes the injury or disability
was caused by enploynent-related duties falling within the
jurisdiction of the Longshore and Harbor Workers’ Conpensation
Act, the nature and extent of the disabling condition nust be
proven. Under the Act, “disability” is defined as the “inca-
pacity because of injury to earn wages which the enpl oyee was
receiving at the time of injury in the same or other occupa-
tion.” 33 U S.C. §8 902(10). Generally, disability is ad-
dressed in ternms of its extent, total or partial, and its
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nature, permanent or tenporary. A claimnt bears the burden
of establishing both the nature and extent of his disability.
Eckl ey v. Fibrex Shipping Co., 21 BRBS 120, 122 (1988); Trask
v. Lockheed Shi pbuilding & Constr. Co., 17 BRBS 56, 59 (1985).

The extent of disability is an econonm c concept. See New
Orleans (Gul fwi de) Stevedores v. Turner, 661 F.2d 1031, 1038
(5th Cir. 1981); Quick v. Martin, 397 F.2d 644, 648 (D.C. Cir.
1968). Thus, in order for a claimant to receive an award of
conpensati on, the evidence nust establish that the injury
resulted in a | oss of wage earning capacity. See Fleetwood v.
Newport News Shi pbuil ding and Dry Dock Co., 776 F.2d 1225,
1229 (4th Cir. 1985); Sproull v. Stevedoring Servs. of Aner-
ica, 25 BRBS 100, 110 (1991). A claimnt establishes a prim
facie case of total disability by show ng that he cannot
perform his usual work because of a work-related injury.
Conpl ai nts of pain alone may be sufficient to neet this bur-
den. Anderson v. Todd Shi pyards Corp., 22 BRBS 20 (1989).
Once a prima facie case of total disability is established,
the burden then shifts to the enployer to prove the avail abil -
ity of suitable alternate enpl oyment. See Turner, 661 F.2d at
1038; Trans-State Dredging v. Benefits Review Bd. [Tarner],
731 F.2d 199, 200-02 (4th Cir. 1984); Elliott v. C & P Tel e-
phone Co., 16 BRBS 89, 92 (1984).

The Act provides conpensation for total and parti al
disability. Total disability, which is the subject of these
claims, can be found to be either tenporary in quality, which
means that the claimnt has not reached maxi mum nmedical im
provenment fromhis injuries, and is covered by Section 8(b) of
the Act. Total permanent disability of the Act arises when
the cl ai mant reaches a | evel of maxi num medi cal i nprovenment
fromthe injuries and there is no evidence there is suitable
alternative enploynent available to the claimant which he
could performgiven his |imtations because of his injuries.
Conpensation for permanent total disability is provided by
Section 8(a) of the Act. Section 7 of the Act essentially
provi des that an enpl oyer shall furnish reasonable and neces-
sary expenses for a work-related injury for such period as the
nature of the injury or the process for recovery nay require.

Stress Claim (OACP No. 14-129483)

M. Shaw seeks tenporary total disability conpensation
for his | eave of absence from Sea-Land from March 23, 1988 to
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April 21, 1988. He contends this |oss of wages was due to
work-related stress. However, | find the claimnt’s position
is deficient on two grounds. First, there is no reasoned

medi cal evidence proving M. Shaw was enotionally afflicted
because of stress during this period of tine. The |longshore-
man i ndeed visited Dr. Wight of G oup Health Cooperative on
March 22, 1988, but the physician noted that the patient
essentially was there because he needed nedical verification.
Dr. Wight did note that he did not exam ne the claimnt other
than to take his blood pressure. He noted “stress, probable
wor k-rel ated”, but he provided no rationale for this diagno-
sis. | find that this is not a reasoned nedical report suffi-
cient to prove that the claimnt was suffering fromthe al-

| eged enotional injury.

The second reason M. Shaw s position on his stress
injury lacks nmerit is that he has not produced convincing
evi dence that working conditions existed which could have
caused his stress. M. Shaw did testify as to probl ens that
he had encountered since starting to work in Tacoma which he
perceived to be due to racism Also, sone w tnesses subpoe-
naed by the claimant testified about matters which they be-
lieved to be racially notivated at Sea-Land. However, none of
t hese witnesses confirmed that M. Shaw was under stress
because of racismin 1988 which caused himto seek a | eave of
absence. On the other hand, enployer’s counsel pointed out
t hrough cross-exam nation of M. Shaw that the clai mant was
faci ng sone personal problenms in 1988 which indeed coul d have
caused his stress. | therefore find that the evidence in this
record is not sufficient to prove a prima facie case of injury
in 1988 to invoke the presunption of Section 20(a) of the Act.
| therefore find that Eddi e Shaw has failed to nmeet his burden
of proof with respect to his alleged stress injury at Sea-Land
in 1988. Thus, this claimfor conpensation is denied.

Heart Claim (OACP No. 14-128603)

M. Shaw contends he is entitled to tenporary tota
di sability conpensation from May 5, 1993 to October 1, 1993
due to his heart attack. Unlike his stress-related claim M.
Shaw s heart problemwhile at work does establish a prim
facie case of injury. The evidentiary record shows that
condi tions existed at Sea-Land which could have caused the
myocardi al infarction. M. Shaw testified that the work he
perforned at Sea-Land was at a fast pace and sonme of the
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w t nesses confirned that occasionally there was an “urgent
need” to conplete their maritime work for Sea-Land. Also, the
ener gency room note concerning the claimnt’s heart problens
on May 5 indicates that M. Shaw was doing heavy lifting of a
refrigeration conpressor on the docks for Sea-Land at the tinme
he suffered the chest pain. | therefore find that such evi-
dence is sufficient to invoke the Section 20(a) presunption.

| reiterate that with the invocation of the presunption,
the burden shifts to Sea-Land to present substantial evidence
that the claimant’s condition was not caused or aggravated by
his enpl oynent. See Brown v. Jacksonville Shipyards, Inc.,
893 F.2d 294, 23 BRBS 22 (CRT) (11th Cir. 1990); Manship v.
Norfol k & Western Railway Co., 30 BRBS 175 (1996). Again, |
stress that it is the enployer’s responsibility on rebuttal to
present specific and conprehensive evidence sufficient to
sever the causal connection between the injury and the enpl oy-
ment. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’'d sub nom Ins. Co. of North Anerica v. U S. Dep't
of Labor, 969 F.2d 1400, 26 BRBS 14 CRT (2™ Cir. 1992), cert
denied, 113 S.Ct. 1253 (1993). The testinony of a physician
that no relationship exists between the injury and the | ong-
shoreman’ s enpl oynment is sufficient to nmeet the enployer’s
burden under Section 20(a). See Kier v. Bethlehem Steel
Corp., 16 BRBS 128 (1984).

Sea- Land produced the opinions of two highly qualified
physicians to neet its burden under Section 20(a). Dr. Sabine
von Preyss Friedman reviewed the claimnt’s medical records
dati ng back to 1988. The physician indicated that the claim
ant’s hypertension is due to his polycystic kidney di sease and
a strong famly history. He also indicated that the coronary
artery disease is due to “strong famly history, hypertension
and snoki ng” on a nore probable than not basis. He also
i ndicated that “[n]one of M. Shaw s current internal medical
di agnoses are related to his occupation with Sea-Land Services
as a nechanic.” What he did not specifically address, how-
ever, is whether the claimnt’s nyocardial infarction on My
5, 1993 was due to or aggravated by his duties at Sea-Land on
the date of his heart attack.

Dr. Mohai al so reviewed the nedical records and reached
concl usi ons conparable to those of Dr. Sabine von Preyss
Friedman. He testified that M. Shaw s heart condition was
not related to his enploynent at Sea-Land as a nechanic,



-22-

expl ai ning that heart disease would be in and of itself inde-
pendent of external conditions because of M. Shaw s pre-

di sposing factors, such as hypertension. However, Dr. Mohai
was not asked, nor did he volunteer, an opinion as to whether
the claimant’s heart attack on May 5, 1993 was caused or
aggravated by the work that he was perform ng on that date.

Also in the record as an enployer’s exhibit is the report
of Dr. Chung of Novenber 5, 1998, which was rendered in re-
sponse to questions of claimant’s former counsel. Dr. Chung,
it must be renenbered, is the cardiol ogi st who eval uated the
claimant regarding his coronary artery di sease and angi na
pectoris in July of 1993, conducted the heart catherization
and angi opl asty, then signed the claimant’s work rel ease in
Cct ober of that year. Dr. Chung advised claimnt’s former
counsel that M. Shaw s coronary artery di sease was due to
at heroscl erosis, which may be due to genetic factors that have
no direct relationship to his enploynment w th Sea-Land.
However, Dr. Chung went on to state “with the patient having
underlying coronary disease and if the individual has to do
heavy lifting and working at a fast pace, it could have been a
precipitating event resulting in myocardial infarction in
1993.” He added that he did not know whether this event
precipitated the heart attack because he was not the physician
taking care of M. Shaw at that time. Unfortunately, the
physi ci an who exam ned M. Shaw during his hospitalization for
his heart attack, Dr. Lee, noted the claimnt’s history of
hypertensi on but did not provide a specific opinion as to
whet her the myocardial infarction was caused or aggravated by
the claimant’s duties on the date of the injury.

The nedi cal evidence offered by the enpl oyer unequivo-
cally shows that the claimant’s heart condition is due to
hypertensi on and | ongstandi ng coronary artery di sease rel ated
to other factors. However, | find such evidence is not suffi-
cient to sever the connection between the claimant’s injury on
May 5, 1993 and his work with Sea-Land. The enployer’s evi-
dence sinply does not address the specific question of whether
the claimant’s heart attack on May 5, 1993, rather than his
| ongst andi ng heart condition, was caused or aggravated by his
wor k at Sea-Land. W thout such evidence, | must conclude that
this evidence is not sufficient to rebut the Section 20(a)
presunption. As in the case of Gooden v. Director, OANP, 135
F.3d 1066, 1069 (5'" Cir. 1998), “the injury for which recovery
is sought is the heart attack, not the underlying heart dis-
ease.” The court went on to explain in that opinion “[i]t is
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wel|l settled that a heart attack suffered in the course and
scope of enploynment is conpensable even though the enpl oyee
may have suffered froma rel ated pre-existing heart condi-
tion”, citing Todd Shi pyards Corp. v. Donovan, 300 F.2d 741
(5" Cir. 1962) and Sout hern Stevedoring Co. v. Henderson, 175
F.2d 863 (5'" Cir. 1949). The court therefore reversed the
adm nistrative |law judge’'s finding regardi ng causati on because
t he judge had “erroneously focused on the origins of his

[clai mant’ s] underlying heart condition, rather than on the
ultimate heart attack.” 1d. Thus, |I find the enployer in
this case has not presented sufficient evidence to rebut the
Section 20(a) presunption because the opinions of the em

pl oyer’s two experts focus on the cause of the claimnt’s
heart condition, rather than on M. Shaw s heart attack.

Since | have concluded that the claimnt has established
t hrough the Section 20(a) presunption that the nyocardi al
infarction suffered by himon May 5, 1993 was due to his work
at Sea-Land, the next question to address is the nature and
extent of this disability. The claimnt remained off work
because of the heart attack and subsequent angioplasty until
Cct ober 1, 1993. There is no physician’s opinion indicating
t hat the clai mant reached maxi mnum nedi cal i nprovenent fromhis
heart attack until he was released to return to work by Drs.
Martin and Chung. | therefore find that M. Shaw s disability
was of a tenporary nature during the alnmost five nonths of
work that he |l ost from Sea-Land because of his heart attack.
Thus, conpensation for such |oss of wages is to be conputed
under Section 8(b) of the Act.

Ki dney Claim (OACP No. 14-130199)

M. Shaw s final claimis for permanent total disability
conpensation comrencing in March of 1999. He contends his
enpl oynent -rel ated heart attack contributed to, conbined with
and aggravated his pre-existing or underlying kidney disease.
The enpl oyer counters that M. Shaw s continuing disability
due to kidney disease was not caused by his heart attack or
the contrast dye used in a cardiac catherization, but is due
to his pre-existing renal insufficiency.

Initially, | agree with the enployer that the clai mant
cannot utilize the Section 20(a) presunption to prove the
causation of his clainmed permanent total disability. It

cannot be presuned that the disabling kidney disease is due to
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hi s enpl oynent because the requirenents necessary to invoke
the Section 20(a) presunption are not applicable. Rather, the
cl ai mnt nmust prove through the weight of the nedical evidence
that his disabling kidney disease is due to his enploynment or
was aggravated by enploynent-related duties. Unfortunately
for M. Shaw, the weight of the nedical evidence does not
prove the necessary connection between the kidney disease from
whi ch he suffers and his enpl oynent.

The record contains a considerabl e ambunt of nedica
evidence relating to Eddi e Shaw s continuing problenms with his
ki dney disease. Following his return to work in 1993, Dr.
Martin continued to nonitor the claimnt’s polycystic di sease
and hypertension. Not once did Dr. Martin opine that the
claimant’s kidney problens were related to his enmploynent with
Sea-Land or to the nyocardial infarction the claimant suffered
whil e enpl oyed with that conpany. AlIl of the physicians to
exam ne the claimnt over the years follow ng his heart attack
noted that he suffered fromchronic renal failure secondary to
pol ycystic kidney disease, which pre-dated his heart attack.
Even Dr. Chung, who evaluated the claimant’s heart condition
on nore than one occasion, indicated that M. Shaw s ki dney
condition and cardi ovascul ar condition were inter-related only
because pol ycystic kidney di sease usually results in hyperten-
sion and hypertension is a well known factor for devel oping
cardi ovascul ar di sease. He added that “the kidney disease
itself has no direct relationship to the cardiac event.” (EX
11, p. 76). Finally, Dr. Martin indicated in his August 1,
2000 report regarding the claimnt’s disabling condition that
the disability was due to end stage renal disease secondary to
adul t pol ycystic kidney di sease. Moreover, the two physicians
who reviewed the nmedical record for the enpl oyer agreed that
M. Shaw s renal insufficiency was due to polycystic kidney
di sease which is not due to any enploynent but is inherited.
Thus, | find that the weight of the evidence is not sufficient
to prove that the claimnt’s disabling kidney disease is
related in any way to his enpl oynent at Sea-Land.

| should finally note two additional factors which |I have
considered in reaching nmy conclusion that the claimnt’s
ki dney disease is not related to his enploynment. First, |
note that M. Shaw had a worsening of his renal function due
to the contrast dye used in his heart catherization in August
of 1993. Dr. Martin commented regardi ng his assessnent of
this failure that M. Shaw was known to have ki dney di sease
and that he had been evaluated in the past for renal failure.
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He noted that the patient had a strong history of |upus and
that M. Shaw s nother was on dialysis secondary to | upus.

The physician found that M. Shaw did suffer an acute renal
failure related to dye exposure follow ng his heart

cat herization for which Dr. Martin prescribed fluids, nedica-
tion and treatnent during a hospitalization. However, the

cl ai mnt subsequently was di scharged fromthe hospital and his
i nproving condition was followed by Dr. Martin. Drs. Martin
and Chung rel eased the claimnt to return to work on COctober

1, 1993 with no limtations. Dr. Martin indeed reported in
April of 1994 that M. Shaw s renal condition and hypertension
were stable. Thus, this shows that the claimnt no | onger
suffered fromrenal conplications associated with the dye used
in the heart catherization. Even Dr. Mhai admtted after his
review of the evidence in 2000 that while it nmay be that the
claimant’s past cardiac catherization may have contributed to
his kidney failure, he could not disagree with the opinions of
the treating physicians that the claimnt had recovered from
the ill effects of that catherization and the treatnment of his
ki dney disease. Therefore, |I find the claimant has not net
his burden of proving that his continuing disabling kidney

di sease is related to the treatnent surrounding the heart
catherization followi ng his heart attack while enmpl oyed at
Sea- Land.

The second factor | should nmention is that the cl ai mant
suffered a work-rel ated back injury in February of 1999 for
whi ch Naprosyn was prescribed. Dr. Mhai testified after
review ng the nedical evidence that M. Shaw s use of this
prescription nmedication had a potential of some additive
effect on his kidney di sease because it is contraindicated in
matters involving kidney failure. Notw thstanding, the claim
ant’s back injury is not the subject of this proceeding.
Regar dl ess of whatever negative effect the use of Naprosyn may
have had on the claimnt’s kidney disease, the use of this
prescri bed nedication is not related to the work-rel ated
claims involved in this case.

For the above-stated reasons, | nust conclude that the
claimant has failed to nmeet his burden of proving that his
continuing disability due to kidney disease is related to his
myocardi al infarction while working at Sea-Land in 1993 or is
related to the cardiac procedures follow ng that incident.

M. Shaw s claimfor continuing permanent total disability due
to his kidney disease is denied.
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Ti mel i ness of the Clains

Sea-Land contends that all three of the clains of Eddie
Shaw that are involved in this proceeding were untinely fil ed.
Section 13 of the Act provides with respect to the time for
the filing of clains that:

[T]he right to conpensation for disability .
under this Act shall be barred unless a claim
therefor is filed within one year after the injury.
I f paynent of conpensation has been made
w t hout an award on account of an injury . . . a
claimmy be filed within one year after the date of
| ast payment. Such claimshall be filed with the
deputy comm ssioner in the conpensation district in

whi ch such injury . . . occurred. The time for the
filing of a claimshall not begin to run until the
enployee . . . is aware, or by the exercise of rea-
sonabl e diligence should have been aware, of the
relationship between the injury . . . and the em

pl oyment .

33 U.S.C. § 913(a).

Unquestionably, M. Shaw s claimfor conpensation rel at-
ing to his |oss of wages in 1988 due to work-rel ated stress
was untinmely filed since the |ongshoreman filed this claimfor
conpensati on on Decenber 4, 1998. Also, | find M. Shaw s
failure to file the claimin a timly manner cannot be excused
on the grounds that he was not aware of the relationship
bet ween his stress injury and his job. Quite the contrary, it
has been the claimant’s position fromthe very beginning in
1988 that he should have been paid for this | oss of wages
because he was unable to work due to stress on the job. Wile
| have concluded that the claimant has not established through
conpet ent nedi cal evidence that he suffered an injury at that
time and the enotional problem was due to work-related stress,
the very nmedical report on which the claimnt relies shows
that M. Shaw attenpted to verify through Dr. White that his
| oss of wages was due to work-related stress. Since the
cl ai mnt was never paid for this |oss of wages in 1988, de-
spite his argunents that the | eave of absence was due to work-
related stress, | cannot find that the clai mant was not aware
of the relationship between his injury and his job so as to
delay the filing of his claimfor sone ten years. Thus, this
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claimmust also be denied on the basis that it was untinely
filed.

| reach the opposite conclusion with respect to the claim
filed concerning M. Shaw s ki dney disease. The record indi-
cates that he term nated his enploynent with Sea-Land on March
6, 1999. Although the actual claimfiled by M. Shaw regard-
ing this alleged disability is not a part of the record, the
evidence shows that the district director opened the case file
pertaining to this claimon January 8, 1999. | therefore find
that M. Shaw s claimrelating to his kidney disease was in
accordance with the time limtations of Section 13(a).

Pursuant to Sections 12(b) and 12(c) of the Act, an
enpl oyee must notify his enployer and the deputy comm ssi oner
of his injury. The notice nmust be in witing. 33 U S.C 88§
912(b), 912(c). Section 12(a) provides in pertinent part that
the notice nmust be given 30 days after the injury or 30 days
after the enployee “is aware, or in the exercise of reasonable
diligence, or by reason of medical advice should have been
aware, of a relationship between the injury or death of the
enpl oyment.” 33 U.S.C. § 912(a); see also Faul ks v. Avondal e
Shi pyards, Inc., 637 F.2d 1008, 1012 (5'" Cir. 1981).

It is to be presuned under Section 20(b) of the Act that,
absent substantial evidence to the contrary, sufficient notice
has been provided. Avondal e Shipyards, Inc. v. Vinson, 623
F.2d 1117, 1120 (5'M Cir. 1980); Shaller v. Cranp Shipbuil ding
& Drydock Co., 23 BRBS 140, 146 (1989). See also 33 U.S.C. §
920(b). Moreover, failure to give the notice required by
Section 12 does not bar an enpl oyee’s clai munder the Act
where the enployer has not been prejudiced by the failure. 33
US C 8 912(d)(2); see also Sheek v. General Dynam cs Corp.
18 BRBS 151, 154 (1986). Enployer has the burden of proving
t hat prejudice has occurred. Bukovi v. Al bine En-
gine/Dillingham 22 BRBS 97, 99 (1988). Sea-Land contends
that M. Shaw failed to tinely notify the enployer of his
injuries and that such failure prejudiced the enployer’s
ability to respond to the clains.

| find that the nedical record is replete with evidence
of notification that M. Shaw was continuing to experience
problens with his kidneys subsequent to his return to work in
Cct ober of 1993. Moreover, | find that the enployer has not
denmonstrated that it was prejudiced, even if the clai mant
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failed to formally notify Sea-Land of his nedical problens
relating to kidney disease. The record indeed contains a
weal th of nedical evidence relating to the claimnt’s continu-
ing kidney condition, alnost all of which favors Sea-Land’ s
position. Additionally, Sea-Land was able to have the com
pl ete evidentiary record reviewed by two highly qualified
physi ci ans, both of whom found that M. Shaw s ki dney condi -
tion had no relationship to his enploynment with Sea-Land. |
therefore find that M. Shaw s claimwith respect to his

ki dney di sease should not be barred under Section 12 of the
Act .

M. Shaw s claimwth respect to his heart attack in 1993
presents a nore difficult tinmeliness issue. Since he did not
file with respect to his 1993 myocardial infarction under July
28, 1998, the claimobviously was not tinely filed within one
year of the injury. However, | believe it is reasonable to
conclude that the claimnt “by the exercise of reasonable
dil i gence” should not have been aware that his heart attack
was related to his job until well after he returned to work.
Notwi t hst andi ng the |iberal causation provisions of Section
20(a) of the Act, the first report in the record indicating
that the claimant’s heart attack could have been related to
his duties at work is Dr. Chung' s report on November 5, 1998.
The physician indicated at that tinme that M. Shaw s heavy
lifting and working at a fast pace at Sea-Land coul d have been
a precipitating event resulting in the heart attack in 1993.
Since the report was in response to questions posed by claim

ant’s forner counsel, it is reasonable to assune that M. Shaw
was not aware or should not have been aware of the relation-
ship between his heart attack and his enploynment until he

sought the advice of that attorney. Since his claimwas filed
on August 20, 1998, which was no nore than two nonths prior to
the date on which his fornmer attorney requested the opinion of
Dr. Chung, it is reasonable to assunme that he was not aware or
shoul d not have been aware of the relationship of his heart
attack to his enploynent until about that time. Thus, | find
that the time for the filing of the claimrelating to M.
Shaw s heart attack was not untinely under a liberal interpre-
tati on of Section 13(a) of the Act.

The enpl oyer argues that it was not tinmely notified of
the claimant’s position regarding the relationship between his
heart attack and work and that he was prejudiced by such a
delay. Again, | note that the evidentiary record is replete
with evidence relating to the claimant’s heart attack, his
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heart condition and his continuing kidney condition. More-
over, the enployer was able to obtain the nmedical reports of
Dr. Sabine von Preyss Friednman and Dr. Peter Mohai, both of
whom were able to perform a conprehensive review of the nmedi-
cal evidence. Additionally, the enployer obtained a copy of
Dr. Chung’s Novenber 1998 report and offered it as an exhibit.
| therefore find the enployer was not prejudiced by the del ay
of being notified of the clainmant’s position with respect to
his heart attack, but only failed to rebut the Section 20(a)
presunption on causation because the enpl oyer’s experts ad-
dressed only the claimant’s underlying risk factors for his
coronary condition and did not offer a specific opinion as to
whet her the claimnt’s working conditions in May of 1993
caused, contributed or aggravated that heart condition. |
therefore find that the enployer has not established prejudice
within the neaning of Section 12 of the Act. | find that the
claimfiled by Eddie Shaw with respect to his heart attack in
1993 was tinely.

Medi cal Expenses

Section 7(a) of the Act provides that an enpl oyer shal
furni sh reasonabl e and necessary nedi cal expenses for an
enpl oyee for such a period as the nature of the injury or the
process of recovery may require. | should stress that nedical
benefits are not conpensation or tine-barred under Section 13
of the Act. Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS
228 (1984). As with the other issues, it is the claimant’s
burden of proving the nedical expenses for which he is seeking
rei mbursenent .

Obvi ously, the claimant is not entitled to any nedical
expenses relating to either his claimfor work-related stress
in 1998 or his kidney disease claimin 1999 because he has not
established that his work at Sea-Land caused the | oss of wages
due to these conditions. The claimant is entitled under
Section 7 to nedical expenses relating to the heart attack and
treatment that he received regarding that nedical condition
bet ween May and October of 1993. Unfortunately, the clai mant
has not provided any evidence of nedical expenses he incurred
with respect to this work-related injury. Rather, he has
generally clainmed rei mbursement for nedicines in the amunt of
$5, 000, nedical insurance costs for 1-1/2 years in the anount
of $10, 000 and co-pays for operations and doctors’ visits in
t he amount of $13,000 from 1993. Such information is not



-30-

sufficient to neet the claimant’s burden with respect to
Section 7(a). | therefore find that the claimant has fail ed
to establish his entitlement to nedical expenses relating to
his heart attack and treatnment between May and Oct ober of
1993.

Concl usi ons

| found the clainmnt was tenporarily totally disabled due
to the myocardial infarction that he suffered in May of 1993
and his recuperation until October of that year. The evidence
shows that the claimnt suffered the heart attack on May 5,
1993 and that he returned to work on October 1, 1993. There-
fore, he is entitled to tenporary total disability under
Section 8(b) from May 5, 1993 to October 1, 1993, conputed at
66-2/ 3 percent of the claimnt’s average weekly wage. Since
t he enpl oyer conceded that the applicable conpensation rate
for this period of time was $721.14, | find that the conpensa-
tion rate i s based upon the maxi mnum average weekly wage and
maxi mum conpensation rate as determ ned by the U S. Departnent
of Labor for the tine period between October 1, 1992 and
Septenber 30, 1993. See 33 U. S.C. 8§ 906 (b)(3).

Perhaps neither party will be satisfied with this deci-
sion. I'msure M. Shaw will believe ny conclusions regarding
his stress and kidney clains are inequitable, given his con-
ti nuing serious nmedical condition. On the other hand, ny
finding regarding the claimant’s heart attack may be difficult
to accept by Sea-Land. Quite sinply, the nedical evidence
offered by the claimnt did not neet his burden of proof
regardi ng the causation of his stress and ki dney di sease,
whi |l e the nmedi cal opinions devel oped by the enpl oyer regarding
M. Shaw s heart attack did not focus specifically on the
cause of that event. As in npbst cases arising under the
Longshore and Harbor Workers’ Conpensation Act, the resol ution
of this case was controlled by the medi cal evidence.

ORDER

Based on the above findings of fact and concl usi ons of
law, |IT | S HEREBY ORDERED t hat :
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1. the clains of Eddie Shaw filed for the stress injury
suffered in 1988 while working with Sea-Land (Case No. 1999-
LHC- 1184 and OWNCP No. 14-129483) and his continuing disability
claimrelating to kidney disease (Case No. 2000-LHC- 1395 and
OWCP No. 14-130199) resulting in a |loss of wages in 1999 are
deni ed,;

2. Sea-Land Services, Inc. and its carrier, Crawford &
Conpany, shall provide to Eddie Shaw tenporary total disabil-
ity conpensation under Section 8(b) of the Act from May 5,
1993 to October 1, 1993 at the rate of $721.14 per week as a
result of the longshoreman’s claimrelating to the heart
attack that he suffered while working at Sea-Land Services,
Inc. (Case No. 1999-LHC-1048 and OANCP No. 14-128603);

3. interest shall be paid where applicable at the rate
provi ded under 28 U.S.C. 8§ 1961 with the appropriate rate
bei ng determ ned as of the filing date of this decision with
the district director;

4. M. Shaw s clainms for nedical expenses are deni ed;
and,

5. the specific conputations of conpensation and inter-
est shall be computed by the district director.

A
DONALD W MOSSER
Adm ni strative Law Judge



